A consultation on Extending Children’s Rights- Guidance for education authorities and school staff on assessment of capacity and consideration of wellbeing of children aged 12 -15 years, in respect of additional support for learning in school education 
Why we are consulting: 

The Education (Additional Support for Learning) (Scotland) Act 2004 has been amended to extend rights to children.

Background
The Education (Additional Support for Learning) (Scotland) Act 2004 (“the Act”) provides the legal framework for identifying and addressing the additional support needs of children and young people who face a barrier, or barriers, to learning. 

The Act aims to ensure that all children and young people are provided with the necessary support to help them work towards achieving their full potential. It also promotes collaborative working among all those supporting children and young people and sets out the rights of children, young people and parents within the system.

The Act has been amended by the Education (Scotland) Act 2016 (“the 2016 Act”).  This extension provides that children will have the same rights as young people and parents under the Additional Support for Learning legislation, except in relation to placing requests and the use of mediation services.  It is intended that these amendments to the Act will commence in January 2018. 

In preparation for this, there is a need to update Regulations and statutory guidance.
We are already currently consulting on:

· Supporting Children’s Learning Code of Practice (statutory guidance to the Act)
· the Additional Support for Learning (Collection of Data) (Scotland) Regulations 2017 

· The Section 70 (Procedure) (Scotland) Regulations 2017 

· The Additional Support for Learning Dispute Resolution (Scotland) Amendment Regulations 2017

The consultation on the Code of Practice and associated Regulations will close on 12 September 2017. The consultation can be accessed at: https://consult.scotland.gov.uk/supporting-learners/code-of-practice/ 
This consultation

Also in preparation for the amendments to the Act, non-statutory guidance has been developed on the provisions within the Act which require:

· Assessment of capacity for children in relation to the use of their rights and; 

· Consideration of whether there may be adverse impact on the child’s wellbeing as a result of using their rights.  

This consultation seeks views in relation to this non-statutory guidance: Extending Children’s Rights- Guidance for education authorities and school staff on assessment of capacity and consideration of wellbeing of children who have attained 12 years of age in respect of additional support for learning in school education. 
This consultation seeks the views of those involved in supporting children and young people with additional support needs.  This includes parents and carers, those working in schools, education authorities, health boards, social work services, voluntary sector services and those who are involved in providing dispute resolution services including mediation, independent adjudication and Tribunals.  This consultation will be of interest to those organisations and individuals who have an interest in the promotion of children’s rights in Scotland.

Consultation responses

Overleaf, are a range of questions to guide responses to the consultation.  Please provide specific comments wherever possible i.e. suggest alternative wording if you feel a sentence or paragraph requires amendment, state clearly any concerns that you have or issues that should be examined further. 

You must complete the Respondent Information Form to ensure that your consultation response is formally considered as part of the consultation process.

[image: image1.jpg]Scottish Government
Riaghaltas na h-Alba
gov.scot




RESPONDENT INFORMATION FORM

Please Note this form must be completed and returned with your response.

Are you responding as an individual or an organisation?  

 FORMCHECKBOX 

Individual

 FORMCHECKBOX 

Organisation

Full name or organisation’s name
Phone number 

Address 

Postcode 

Email


The Scottish Government would like your 

permission to publish your consultation 

response. Please indicate your publishing 

preference:

 FORMCHECKBOX 

Publish response with name

 FORMCHECKBOX 

Publish response only (without name) 

 FORMCHECKBOX 

Do not publish response

We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact you again in relation to this consultation exercise?

 FORMCHECKBOX 

Yes

 FORMCHECKBOX 

No

Questions: Non-Statutory Guidance on assessing capacity and adverse impact on wellbeing.
(If you are responding to this consultation electronically, to complete tick boxes, please double click on one of the boxes above and select the default value as ‘checked’).
1. Introduction 

The introduction explains the purpose of the guidance – is this clear to you? 

Is the information provided in the introduction appropriate? Please tick the box that applies. 

Please tick the box that applies. 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


2. Children’s Rights 

Chapter 2 explains the rights extended to children aged 12 and over, with capacity. 

Is the information provided in Chapter 2 appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


3. Assessment of Capacity 

When a child requests to exercise a particular right, the Act also requires those who have responsibilities in respect of that right to assess the child’s capacity and also any potential adverse impact on wellbeing that the use of the particular right may cause. Chapter 3 considers the assessment of capacity.

Is the information provided in Chapter 3 appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


4. Consideration of Adverse Impact on Wellbeing 

When a child requests to exercise a particular right, the Act also requires those who have responsibilities in respect of that right to assess the child’s capacity and also any potential adverse impact on wellbeing that the use of the particular right may cause. Chapter 4 considers the potential adverse impact on wellbeing in such situations. 
Is the information provided in Chapter 4  appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


5. Assessment of Change in Circumstances 

Chapter 5 considers the assessment of capacity and adverse impact on wellbeing when similar matters have recently been considered.
Is the information provided in Chapter 5 appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


6. Key Principles in Assessment 

Chapter 6 gives further advice on the assessment of capacity and adverse impact on wellbeing.

Is the information provided in Chapter 6 appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


7. Annexes/ Resources 
There are 2 Annexes to the guidance, they are:
· Annex A Case Studies 

· Annex B Resources 

Is the information provided in the Annexes appropriate? Please tick the box that applies. 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

· If you selected no, please provide details of additional information which should be included or removed and a brief reason for it.
	


8. Format

Is the format of the document appropriate? Please tick the box that applies. 

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  FORMCHECKBOX 
 Don’t know

If you selected no, please provide details of suggestions for improvement.
	


9. Additional Comments 

Are there any other comments you wish to make about the guidance.
Please provide comments in the box below.
	


Thank-you for responding to this consultation.

Please return a completed copy of respondent information form by email to or by post to  Capacityandwellbeing@gov.scot Support and Wellbeing Unit, Area 2C South, Victoria Quay, Edinburgh, EH6 6QQ.































Information for organisations:


The option 'Publish response only (without name) is available for individual respondents only  If this option is selected, the organisation name will still be published. 


If you choose the option 'Do not publish response', your organisation name may still be listed as having responded to the consultation in, for example, the analysis report.











